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STATEMENT OF THE CASE 
Nature Of The Case 
Daniel Joel Lawyer appeals from the dismissal of his petition for post-
conviction relief. 
Statement Of Facts And Course Of Proceedings 
Lawyer filed a pro se petition for post-conviction relief following his 
conviction for felony driving under the influence. (R., pp. 7-13.) In his petition, 
Lawyer's sole assertion was that he received ineffective assistance of counsel 
because his trial counsel failed to file a motion for change of venue "due to the 
fact that the alleged crime took place on the Nez Perce Tribal Reservation and 
petitioner is a member of the Nez Perce Nation and its Treaty with the United 
States." (R., p. 8.) Lawyer also filed a motion for the appointment of counsel, 
which the court granted. (R., pp. 23-27.) 
The state filed a motion for summary dismissal of Lawyer's petition and a 
supporting memorandum. (R., pp. 29-35.) The court conducted a hearing on the 
state's motion for summary dismissal on September 1, 2011. (R., p. 47.) The 
court thereafter granted the state's motion for summary dismissal, holding that 
the state had jurisdiction to enforce the motor vehicle laws of the state "in Indian 
County pursuant to the consent provided in Public Law 280 and as implemented 
by the Idaho Legislature in I.C. § 67-5101." (R., pp. 48-53.) Lawyer filed a timely 
notice of appeal. (R., pp. 96-99.) 
1 
ISSUE 
Lawyer states the issue on appeal as: 
Idaho authority is invalid under statutory law 67-5101 
(Public Law 280) 
"Optional" Public Law 280 states 
Both State Court and Counsel need to be aware and 
sensitive to trial court jurisdiction. 
Laws passed by the state of Idaho 
Constitutional claims, U.S. and State of Idaho 
(Appellant's brief, p.5 (punctuation and capitalization in original).) 
The state rephrases the issue as: 
Has Lawyer failed to show that the district court erred in summarily 
dismissing his petition for post-conviction relief? 
2 
ARGUMENT 
Lawyer Has Failed To Show That The District Court Erred In Summarily 
Dismissing His Petition For Post-Conviction Relief 
A Introduction 
Lawyer contends the district court erred in summarily dismissing his claim 
that counsel was ineffective for failing to pursue a motion to dismiss. (See 
generally, Appellant's brief.) Lawyer is incorrect for two reasons. First, Lawyer 
fails to support his appellate claim with any argument, and his claim is waived on 
appeal. Second, if this Court considers his claim on its merits, a review of the 
record and the applicable legal standards demonstrates Lawyer failed to raise a 
genuine issue of material fact that counsel was either deficient or that he was 
prejudiced as a result of his attorney's failure to file a motion to dismiss or for 
change of venue. 
B. Standard Of Review 
On appeal from the summary dismissal of a post-conviction petition, the 
appellate court reviews the record to determine if a genuine issue of material fact 
exists, which, if resolved in the applicant's favor, would entitle the applicant to the 
requested relief. Matthews v. State, 122 Idaho 801, 807, 839 P.2d 1215, 1221 
(1992); Aeschliman v. State, 132 Idaho 397, 403, 973 P.2d 749, 755 (Ct. App. 
1999). Appellate courts freely review whether a genuine issue of material fact 
exists. Edwards v. Conchemco, Inc., 111 Idaho 851,852, 727 P.2d 1279, 1280 
(Ct. App. 1986). 
3 
C. Lawyer Has Failed To Support His Appellate Claim With Argument And It 
Is Waived On Appeal 
Although Lawyer asks this Court to grant him relief from the district court's 
order dismissing his ineffective assistance of counsel allegation, he has failed to 
support his appellate claim with argument. (See generally Appellant's brief.) It is 
well established in Idaho law that an appellate court will not consider a claim of 
error that is not supported by both argument and citation to authority. State v. 
Grazian, 144 Idaho 510, 518, 164 P.3d 790, 798 (2007) ("Grazian makes no 
citation to authority as required by Idaho Appellate Rule 35(a)(6) and has not 
preserved the issue for appellate review."); State v. Diaz, 144 Idaho 300, 303, 
160 P.3d 739, 742 (2007) (claim not preserved for appellate review where "Diaz 
failed to present any argument or authority in his opening brief to support this 
contention"); State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996) 
("When issues on appeal are not supported by propositions of law, authority, or 
argument, they will not be considered."). Because Lawyer offers no argument in 
support of his appellate claim, this claim is waived and must be disregarded. 
D. Lawyer Has Failed To Show That The District Court Erred In Summarily 
Dismissing His Petition For Post-Conviction Relief 
A petition for post-conviction relief initiates a new and independent civil 
proceeding and the petitioner bears the burden of establishing, by a 
preponderance of the evidence, that he is entitled to relief. Workman v. State, 
144 Idaho 518, 522, 164 P.3d 798, 802 (2007); State v. Bearshield, 104 Idaho 
676, 678, 662 P.2d 548, 550 (1983). However, a petition for post-conviction 
relief differs from a complaint in an ordinary civil action. A petition must contain 
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more than "a short and plain statement of the claim" that would suffice for a 
complaint. Workman, 144 Idaho at 522, 164 P.3d at 522 (referencing I.R.C.P. 8). 
The petitioner must submit verified facts within his personal knowledge and 
produce admissible evidence to support his allegations. kl (citing I.C. § 19-
4903). Furthermore, the factual showing in a post-conviction relief application 
must be in the form of evidence that would be admissible at an evidentiary 
hearing. Drapeau v. State, 103 Idaho 612, 617, 651 P.2d 546, 551 (1982); 
Cowger v. State, 132 Idaho 681, 684, 978 P .2d 241, 244 (Ct. App. 1999). 
Idaho Code § 19-4906 authorizes summary dismissal of an application for 
post-conviction relief in response to a party's motion or on the court's own 
initiative. "To withstand summary dismissal, a post-conviction applicant must 
present evidence establishing a prima facie case as to each element of the 
claims upon which the applicant bears the burden of proof." State v. Lovelace, 
140 Idaho 53, 72, 90 P.3d 278, 297 (2003) (citing Pratt v. State, 134 Idaho 581, 
583, 6 P.3d 831, 833 (2000)). Thus, a claim for post-conviction relief is subject to 
summary dismissal pursuant to I.C. § 19-4906 "if the applicant's evidence raises 
no genuine issue of material fact" as to each element of petitioner's claims. 
Workman, 144 Idaho at 522, 164 P.3d at 802 (citing I.C. § 19-4906(b), (c)); 
Lovelace, 140 Idaho at 72, 90 P.3d at 297. While a court must accept a 
petitioner's unrebutted allegations as true, the court is not required to accept 
either the applicant's mere conclusory allegations, unsupported by admissible 
evidence, or the applicant's conclusions of law. Workman, 144 Idaho at 522, 164 
P.3d at 802 (citing Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112 
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(2001)). If the alleged facts, even if true, would not entitle the petitioner to relief, 
the trial court is not required to conduct an evidentiary hearing prior to dismissing 
the petition. kl (citing Stuart v. State, 118 Idaho 865, 869, 801 P.2d 1216, 1220 
(1990)). "Allegations contained in the application are insufficient for the granting 
of relief when (1) they are clearly disproved by the record of the original 
proceedings, or (2) do not justify relief as a matter of law." kl 
When a post-conviction petitioner alleges ineffective assistance of 
counsel, in order to survive summary dismissal of his petition, he must 
specifically show that "(1) a material issue of fact exists as to whether counsel's 
performance was deficient, and (2) a material issue of fact exists as to whether 
the deficiency prejudiced the applicant's case." Baldwin v. State, 145 Idaho 148, 
153-54, 177 P.3d 362, 367-68 (2008) (internal citations omitted). 'To establish 
deficient assistance, the burden is on the petitioner to show that his attorney's 
conduct fell below an objective standard of reasonableness. This objective 
standard embraces a strong presumption that trial counsel was competent and 
diligent." kl "[S]trategic or tactical decisions will not be second-guessed on 
appeal unless those decisions are based on inadequate preparation, ignorance 
of relevant law, or other shortcomings capable of objective evaluation." kl "To 
establish prejudice, the claimant must show a reasonable probability that but for 
his attorney's deficient performance the outcome of the proceeding would have 
been different." kl 
In his petition, Lawyer alleged that his counsel was ineffective for failing to 
file a motion to change venue. (R., p. 8.) Specifically, he asserted that the crime 
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occurred on the Nez Perce reservation, that he is a member of the Nez Perce 
tribe, and that the state lacked jurisdiction to prosecute him. (R., p. 8.) 
The district court summarily dismissed this claim, holding: 
The State of Idaho established jurisdiction over operation of 
motor vehicles upon highways and roads maintained by the county 
or state, even if the roadway is located in Indian Country. I.C. § 67-
5101 states in pertinent part: 
Indian country located within this state, as Indian 
country is defined by title 18, United States Code 
1151, and obligates and binds this state to the 
assumption thereof: 
G. Operation and management of motor vehicles 
upon highways and roads maintained by the county or 
state, or political subdivision thereof. 
I.C. § 67-5101(G). See also Public Law No. 280, § 7, 67 Stat. 588 
(1953). "[T]he State of Idaho has authority to enforce the motor 
vehicle laws of this state in Indian Country pursuant to the consent 
provided in Public Law 280 and as implemented by the Idaho 
Legislature in I.C. § 67-5101." State v. Beasley, 146 Idaho 594, 
597, 199 P.3d 771, 774 (Ct. App. 2008). 
(R., pp. 51-52.) The court concluded, "Based upon prevalent case law, 
specifically State v. Beasley, there is no support for Petitioner's argument that a 
motion for change of venue would have been granted in this case. Thus, no 
material questions of fact are present, and the State's motion for summary 
dismissal is granted." (R., p. 52.) 
Lawyer has failed to show that the district court erred. State v. Beasley, 
146 Idaho 594, 199 P.3d 771 (Ct. App. 2008), is directly on point. In Beasley, the 
defendant, a member of the Shoshone-Bannock tribe, was stopped and arrested 
for driving under the influence while on the Fort Hall Indian reservation. !st at 
595, 199 P.3d at 772. He filed a motion to dismiss, claiming that the district court 
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lacked jurisdiction over him because the crime occurred on the reservation. kl at 
596, 199 P.3d at 773. The district court denied his motion. kl The Court of 
Appeals affirmed the denial of his motion to dismiss and explained, "Although 
criminal matters within the boundaries of an Indian reservation are generally 
within the exclusive jurisdiction of the tribal courts, Congress has the power to 
define the nature of federal, state and tribal criminal jurisdiction within Indian 
Country. In 1953, the United States Congress enacted Public Law 280, which 
permitted states to assume jurisdiction over Indian affairs by affirmative 
legislative action." kl (internal citation omitted). In 1963, pursuant to Public Law 
280, the state of Idaho enacted I.C. § 67-5101 which states: 
The state of Idaho, in accordance with [Public Law 280] 
hereby assumes and accepts jurisdiction for the civil and criminal 
enforcement of state laws and regulations concerning the following 
matters and purposes arising in Indian country located within this 
state, as Indian country is defined by title 18, United States Code 
1151, and obligates and binds this state to the assumption thereof: 
G. Operation and management of motor vehicles upon 
highways and roads maintained by the county or state, or political 
subdivisions thereof. 
The Court of Appeals explained, 
Public Law 280 was later repealed by the Civil Rights Act of 1968 
and replaced by 25 U.S.C. § 1321, which requires the prior consent 
of an Indian tribe to create additional state jurisdiction. However, 
the limiting language of section 1321 does not limit Idaho's 
jurisdiction to enforce its motor vehicle laws upon Indian 
reservations because that jurisdiction had been granted and 
assumed prior to enactment of section 1321. Therefore, the State 
of Idaho has authority to enforce the motor vehicle laws of this 
state in Indian Country pursuant to the consent provided in 
Public Law 280 and as implemented by the Idaho Legislature 
in I.C. § 67-5101. 
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Beasley, 146 Idaho at 597, 199 P.3d at 774 (internal citations omitted, emphasis 
added). See also State v. Mathews, 133 Idaho 300, 986 P.2d 323 (1999) 
(discussing state jurisdiction on Indian reservations). Thus, because the state 
maintained authority to enforce the motor vehicle laws in Indian country, the 
district court in Beasley did not err in denying the defendant's motion to dismiss. 
Beasley, 146 Idaho at 598, 199 P.3d at 775. 
Lawyer was stopped and arrested while driving on State Highway 12 on 
the Nez Perce Indian reservation. (R., p. 11.) Because Lawyer was driving on a 
state highway, over which Idaho has expressly assumed control, Idaho had 
jurisdiction to enforce its motor vehicle laws on the reservation. Any motion for 
change of venue or to dismiss for lack of jurisdiction would have been denied. 
When a defendant claims his counsel was ineffective for failing to file a motion, 
"the district court may consider the probability of success of the motion in 
question in determining whether the attorney's inactivity constituted incompetent 
performance." Wolf v. State, 152 Idaho 64, --, 266 P.3d 1169, 1173 (Ct. App. 
2011) (citing Boman v. State, 129 Idaho 520, 526, 927 P.2d 910, 916 (Ct. 
App.1996)). "Where the alleged deficiency is counsel's failure to file a motion a 
conclusion that the motion, if pursued, would not have been granted by the trial 
court, is generally determinative of both prongs of the Strickland test." kl 
Because a motion for change of venue or to dismiss would not have been 
granted by the district court, Lawyer's attorney was not ineffective for failing to file 
such a motion. 
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Lawyer failed to raise a genuine issue of material fact that a motion to 
dismiss or for change of venue would have been granted and his claim does not 
justify relief as a matter of law. Because Lawyer failed to raise a genuine issue 
of material fact that would have entitled him to an evidentiary hearing on his 
claim that counsel was ineffective for failing to file a motion for change of venue 
or to dismiss for lack of jurisdiction, the district court properly dismissed his claim 
without a hearing. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order dismissing Daniel Joel Lawyer's petition for post-conviction relief. 
DATED this 15th day of March, 2012. 
Attorney General 
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